
BETWEEN 

THE filGH COURT 

JUDICIAL REVIEW 

[Record No. 2801 S79JRJ 

S. GREGG BEMIS

APPLICANT 

AND 

THE M1NISTlll FOR ARTS, HERITAGK, GAELTACDT AND 

THE ISLANDS, IRELAND AND Tm ATTORNEY GENERAL 

RESPONDENTS 

The applicant is a citi7Alll of the United States of America, md resides and 

tmtil 2001, carried on a diving busin� in that oountry. I find that as of 7"' Marob, 

2001,�no specific tbrm of application bad been decla'ed, pro'4ded or confiamed by

.,_aDY stamte, statutory instrument, bye-law, regulation. Older or statutory schrmt; or

established by any clearly defined usage, practice« repmation for- the pmpoee of 

obtaining a licence for the type of invasive diving, survey and exploration of the 

remains of the vessel RM.S. Lusitania, of which he is 1he sole owner, intended by Mr. 

Bemis. On the affidavit evidence, fur-his application of?°' Mmdi, 2001, Mr. Bemis 

in the cireum.!tances adapted a non-invasive diving form which be obtained ftom 
. 

-

Ducbas, the heritage service of the Department of Arts, Heritage, Gae1tacht and The 

Islands. A similar furm had previously been u9«i for non-invasive detailed survey 

dives made with his consent by Mm Jones and Alan Clegg the results of which, on 

-
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the evidence, had been furnished to D6chas in November' 2000. I do not accept that 

this was a dehocrate and premeditated strategy on his part to avoid applying for an 

excavation licence or any other licence. 

By the provisions of s. 3(5)(d)(i) of tbe National Monuments (Amendment) 

Ad, 1987, (b«einafter I etared to as, "the Act of 1987"), tho Minister for Arts, 

Heritage, Gaeltacbt and The Islands (hereafter rcfemd to as the "Minister"), to whom 

all functions relevant to this matter were transferred by Statutory Instrument 332 of 

1996 which came into furce on 1211 November, 1996, is required to grant or to refuse 

tho lioence sought, with or without conditions, within a period of three months from 

the date of rece;ipt of 1he application. The Minist« is entitled under that Act to seek 

�onnation from 1he applicant in relation to the applicaticm- This however, in 

my judgment, must be interpreted as requiring that the request be reasonable and that 

the infunnation sought be necessary and relevant to the decision. If the Minister had, 

by usage or practice established a particular form on which application should be 

made, (with for example, the purpose of standardising and facilitating the processing 

of socll applications), even if it bad not been confinned or fuunalised by statute, 

statutory instrument, bye-law, order, regulation or statutory schcm� it seems to me 

that it would be intra vire., the power of the Minister to furnish a oopy of this form to 

the applicant and to insist that it be used fur the pmpose of the application. This 

would have had to be done as soon as practicable. It certainly could not be done after 

a lapse of almost two and a half months from the date of receipt of the application, 

which in the cin:umstances of the three month period permitted bys. 3(S)(d)(i) of the 

Act of 1987 for the determination of the application, with the consequence of an 

unconditional licence deemed granted in default, of notification within that period, 

must be considered! wholly unacceptable dela-J;. 
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No information was sought by the Minister in the instant case. Likewise I 

find, that the statutory scheme would demand that if the Minister bad oonectly 

detmnined, (the matter is strongly in controversy in this case), that the application 

should have been made by a qualified licensable archaeologist or a person oompetent 

to carry out archaeological excavations, or tbat it should be accompanied by an 

application fur an excavation licence pursuant to the provisions of s. 26 of the 

National Monuments Act, 1930, (as amended), this should have been drawn to the 

_ atteation of Mr. Bemis� the appropriate application form, (if any), furnished to him

at the very earliest practicable date and he should have been invited to resubmit bis 

application in that form. This did not OO@C. 

By letter dated 21"'1 May, 2001, after a lapse of almost two and a half months

from the date of receipt of the application from Mr. Bemis, his application was

rejected as "invalid" without any points of information being raised or any 

determination on its merits. l}ind that the grounds for rgecting the applicatio� did 

not Jdate to a Jack of infonnation or an inadequate methodology statement excep! · 

the oontext of an excavation liceoce. The sole grouods of objection were that a form 

of application alleged by the Minist« to be suitable tor non-invasive diving only had

been altered by Mr. Bemis to apply for inviwve diving and that the application would 

not therefore be entertained and, that in any event every invasive investigation of the

wnx.k or wreck site would require an application for an Excavation licence JJ'D08Ill 

to s. 26 of'The National Monuments Act, 1930 (as amended). 

I find that in the particular circumstarices there was a failure, without proper 

justification on the part of the Minister to consider the application made to him in the 

form it was made. on its merits, within the time allowed by the Act of 1987, so that
. .-

the refusal was llllj\m, irrational and unreasonable and was ultra vires the power 
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ve.fflld in the Minister. The law, even as regards procedural matters of this natore, 

must be reasonable, clear and knowable. h could oot be a fair procedure that an 

applicant should have to faoo a� to what might be a form acceptable to 

the Minister as a com:ct form on which to make application for a licence unde,: s3 of 

the Act of 1987. 

In my judgment it is not necessary for the Court to consider whetha-oo the 

particular facts of this case an "anxious sautiny'' test, as fawured by McGninness, J.,

[p. 12617] and Fennelly, J. (p. 202/3] in AO and DL v. Mbmter for Justice, Equality

andLawRefonn [2003) 1 IR 1, applyingthedecisicmoftbeCom of Awea} of the 

UK in Regina (Mahmood) v. Secretary of State for the Home DqxzrtmenJ [2001 J 1 

WLR 840 per Laws L.J. 847-9, rather than the test admnbrated in O'Keeffe v. An Bord

Pleanala [1993] l.R. 39 should be applied and the Court does not therefore address 

this issue. 

Mr. Bemis is not seeking ftom 1he court a declaration pursmmt to s. 3(SXd)(ii) 

of the Ad. of 1987, that a liceooe in the tams sought by him should be deaned to 

have been granted to him without conditions. Without prejudice lo his cxmtention that 

the form of bis initial application wm sufficient and valid, and to the Order of this 

Court made 30111 July, 2001, granting him leave to seek judicial review, Mr.� 

with a view to avoiding the cost and delay of litigation decided to submit a new and 

significantly more c,cpaoded application for a_ liomce on 4lh Octoba. 2002. He did

this through the medium of a form entitled "Application 1or a Licmce to Excavale. .. 

However, he expressly userted in the application that this fomi was entirdy 

inappmpriate as he did not propose to carry out aoy excavation. He stated that.he 

..._ used this fonn only because he bad beep djrected to use it, This application was also 

refused by the Minis1a by a letter dated 8th January, 2003, with no inta-vening 
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requests for infonnation or explanation and, Mr. Bemis accepts, at para. 11 of his

third replying affidavit sworn on 3181 March, 2003, just within the time limit allowed

bys. 3{S)(d)(i) of the Act of 1987 as the application was sfated to have been received
(!) . . 

on 11111 October 2002. The grounds for refusal were that the applicant was not a

qualified licensable archaeologist and it was the policy of the Minister to grmrt

licences to persoM competent to carry out archaeological excavations; that the

methodology indicated in the application form was unacceptable because of its

potentia1 impact on the remains of the vessel and,�t the sale of artefacts to defray

expc:oses was at variance with the right of the National Museum of Ireland to claim

archaeological objects on behalf of the State. The Minister suggested that Mr. Bemis

should apply for a div�survey licence, (which would not involve any interference

with or entry into the remains of the vessel).

No direct relief is sought by Mr. Bemis in re.,pect of this second refusal, but he

asserts that a consideration of the reasons given are relevant to WJderstaoding the first

refusal by the Minister. Counsel for the respondents accepted that the material

oontained in the affidavits dealing with the second application could be relevant and it

was a question of what weight ought to be attached to it but insisted, correctly in my

judgment, that the fact of the second refusal was irrelevant to the appropriatmess

otherwise of the first refusal and could not be a basis for an argwnent that the Minster

had a propensity to refuse all application by Mr. Bemis. The ordec of this Court

granting leave to Mr. Bemis to seek judicial review of the decision oftbe Minister

communicated in the letter dated 22,,., May, 2001, was made on 3� July, 2001, well

within the time limited by Onler 84 rule 21 (I) of the Rules of the Superior Courts. In

the circum.ffllnces of this matter and in particular having regard to the fact that Mr.

Bemis resides in the United States of Am.aica, I lim satisfied that the application was
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made promptly and there was no evidence of any detrimeat having been su:fic:ed by 

the respondents or by any third party. 

I find that the remains of the vessel and any associated objects fall within the 

definition of''wreck" ins. 1 of the National Monumcnts (.Amendment) Act, 1987, 

(repeated in s. 2(1) Heritage Act, 1995), which is in the fullowmg tams:-

" A vessel, or part of a vessel, lying wrecked on, in or under the sea bed or 

on or in land covered by water, and my object.a contained in or on the 

vessel and any objects that we.re fonne.dy contained in or on a vessel aod 

are lying on. in or under the� bed or on or in land covered by water." 

I find that, "vessel" and "wrecked" in this definition were intended by the 

Legislature to have the ordinary dictionary meaning of-a "ship", "boat" or "navigable 

cnft" and "'wrocked'', as meaning "destroyed", •'ruined" or, "disabled". 

I find that the Minister _§5!! ifM.8� in holding that every invasive investigation

of 1he wreck would require an application fur an excavation licence pursuant to s. 

26(2) of the National Monuments Act, 1930 ( as amended), [hereinafter referred to as 

tbeActof1930(asamendcd)]. Theschemeofs. 3 oftheActofl987 isinmy 

judgmart plain. Any pemon ia polnlritcd from doiDg any of the things indicated ins. 

3 (:3)(a), (b) and (c) in areas subject to an Ubderwater heritage order without a licence 

first obtained in acoordance with the provisions of s. 3(5) of that Act. These 

prolu"bited activitic:., include tampering with, damaging or removing any part of the 

wreck or of �y archaeological object or carrying out any diving, survey or salvage

operations directed to exploring the wreck or arohaeologiall object,. or n,covering it or

any part of it ftom the sea bed. In my judgment the section clearly and 

unambiguously on its face extends to both non-invasive amd invasive diving activities. 

However, the requirement fur an excavation licence Wlder s. 26 of the Act of 1930, 

fll"fl LOO!li 
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(as amended) only arises where aiy person proposes to dig or excavate in or under 

land, (whether with or without removing the surface of the land}, for a specific 

archaeological purpose. Bys. 2 of the Act of 1930 as amended bys. 11 oftbe Act of 

1987, "land" is defined as including, "land covered by water". This clearly envisages 

a much more restricted form of activity than that coven,d bys. 3 of the Act of 1987. 

In my judgment thoom>re it is not open to the Minister to oonsider that eve:ry invasive/I 

investigation of the remaim of the vessel or any associated object must necessarily 

require an ex<avation licence. Some invasive investigations may require an 

excavation licen� but some may not No general policy for sudl a 199uinmeot is 

maintainable at law and eadl individual case must be considered on its own factq 

Itis significaot that both s. 3(5) of the Act of 1987 and, s. 26(2) of the Act of 

1930, (as amended). make 1J8C of the words, "aoy person'' in referring to the applicant 

for a licence 1.Dlder these sub sections. There is nodling in those Act8 which confines 

applications to, .. qualified licmmblc �logists" or ''persons competmt to cany 

out archaeological excavatio�. This legislative code is concerned, and principally 

oonccmed, with protecting and pn:serv.ing national monummts and objects of 

historical, archaeological or artistic� and preventing these from being 

destroyed, damaged or wrongfully nmoved. If the Legislature had so int.coded, it 

could readily have restricted the elm of pason rntitled to seek or to be granted a 

liccncc pursuant to s. 3(5) of the Act of 1987 ands. 26(2)oftheActof 1930, (as 

amended), to persom wi1h particular estates or interests in the object or in the land on, 

in or under which it is found, or� with particular academic, artistic. scientific, or 

technical qualifications or skills. This legislation cannot be cut down by reference to 

the European Convention on the Protection of the Ardtaeologi.cal Heritage (Valetta, 

1992) ratified by the State io 1997, octo the 1999 Policy and Guidelines on· 

); ,,,...., 1 �! 

fl"O 8ooli!J 
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Archaeological Excavation, of the Department of Arts Heritage, Gaeltacbt and The 

Islands. In my judgment the Minister must have regard to the plain and mambiguous 

language of the subsections. A general policy, however prodwt or advisable it might 

seem, of a11owing applications for such licences to be made only by qualified· 

liceosable archaeologists or peraons with proven competeocc to properly carry out 

arobaeologi.cal excavations, is clearly contrary to the scheme and the express words of 

the statutes and therefore ultra vires the powers of the Mioistr.r, ( Carrigaline 

Community Telelli.Tion Broadcasting Co Ltd v. Mini.Tier for Trmrsport, Energy and 

Commurricatiom and Others [1997) 1 lLRM 241 ). This issue must not of course be 

confused with the wholly separate quemion of archaeological supervision after grant 

I find that in granting a licence pursuant to the provisiom of s. 3(5) of the Act 

of 1987, there is no inln1,ition to the Minister lawfully imposing, &<1 a general 

condition of any such licence, 1bat an excavation licence under s. 26 of the Act of 

1930,. (as amended), must :first be obtained before the applicant engaged in any 

digging or excavation in or tJDder land including land covered by water whether with 

or without mnoving the surface of the )and and, that a failure to obtain such a licence 

in such circumstances would effect an automatic revocation of the i.mtant licence. 

However, in the present case the Minister detennined that an cx.cavation liccmce 

pursuant to the provisions of s. 26 of the Act of 1930, (as amended), was required for 

the diving. survey, and exploration which Mr. Bemis proposed to undertake in respect 

of the wreck I find that the Minister erred in law in n::acbing this conclusion and that 

the decision to refuse the application by Mr. Bemis on this growd was accordingly 

unreasonab?c and irrational. 

Section 26(1) of the Act of 1930, (as amended) provides as follows:-

fldl &oollJ 

//� 
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"It shall not be )awful for any person. without or otherwise than in 

acoordance with a liccDce issued by the Minister under this seaiou, to dig 

or excavate in or under any land (whether with or without removing 1he 

swface of the land) for the purpose of searching generally for 

archaeological objects or of searching for, exposing or examining any 

particular structure or thing of arduleological intcremknown or believed to 

be in or under such land ot for any other archaeological purpose." 

I find, contrary to what is argued by Mr. Bemis, that the sunken remaim of )r/ 
R.M.S. Lusi.1ania and any object 88SOOiated with it is an. "archaeological object" as 

defined bys. 2 oftbe Act of 1930, as amended.bys. 14oftheNatiooal Monuments 

(Amendment) Act, 1994, whim definition is followed ins. 2 of the Heritage Act, 

19'J5 ands. 2 of the National Cu.ltoraJ Institutions Act, 1997. The amended definition 

is in the following terms:-

« • Archaeological object' means any chattd whether in a manufactured or 

partly manufiu:tured or an umnanufactured state whim by reason. of 1be 

archaeological interest attacJring tbaeto or of its association with am hisb 

historical event or person as a value, substanlially greater than its intrinsic 

(including artistic) value, and the said� includes ancicot' human, ------
_ ___,,..... 

animal or plant mnains." 

I find that the remains the vessel itself and tho� detached objec1s 

associated with it lying on, in or under the sea bed, including for eitample. � 

detached structural pla� rivets and other gear, are ''diattels" for the purpose of this 

definition, Esee Behnlre v. &de Shipping Company Limited [1927] 1 K.B., 649 per 

Wright, J., at p. 659 holding that a ship was dearly a chattel personal]. I find 1hat the 

association of the remains of the vessel and these detached objects with the First 

i998lL8TO IVd ro:i1 sooi 90/LT 
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World War gives them a value subsmntially greater than their intrinsic value. I :find 

the Fd World War to be an, ''Irish historical event", within the statutoJY definition. I 

so find because:-

''The entire island oflreJaod was then pmt of the United Kingdom and as 

such was a participant in 1hat war. 

In excess of206,000 men and women :from all parts of the is1aod of Ireland 

were oombatants in that war of which DlDDbtt' more than 30
>
000 died as 

direct resuJt of the hostilities includiog 5,000mm oftbe 366 Ulsta' 

Division 1tilled during the first two days of the battle of 1he Somme OD the 

1st and 'J.""1 July, 1916. 

That war and the circumstances pcevailing a a rcault of 11111 war hrougbt 

about profound and permanent political and socio-economic dlanges fur 

the Irish people, (see. 'vrhe Path to Fn,cdom", Michael Collins rralbot 

Press (1922)D. 

The sinking ofR.M.S. Lusitania at about 14.15 hours on itA May, 1915, by 

U. 20 of the German .Imperial Navy under the command of

Kapitao-1..eutnaot Wala Schwieger, resulting iD the death by drowning of 

1;195 crew memben and passengen1, (including Sir Hugh LmM; the great 

benefactor of this State), several hundred of whom are buried at Cobb and 

are commemorated there by a public monummt, js �fcm,d to and 

considered in scboJauy works on 1rish history. fur example. 'Chronology 

of Irish History since 1500' [1989) J.E. Doherty and DJ. Hickey, (Gill and 

MacMillan) and, A New History of hdand' Volume vm (1982) editors, 

T.W. Moody, F.X. Martin and F.J. Byrne, (Oxfonl..Clanndoo Preas)." 
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AD these are matters ofhistoricaJ and published reoord capable of immediate 

and accurate demonstration of which this Court is therefore entitled to take judicial 

.notice, (see, Greene v. Minister for Defence [1998) 4 I.R.-464). 

However, I mn satisfied that it could not reasonably or rationally be bcld by 

the Minister that the diving programme proposed by Mr. Bemis in his application of 
�__, 

-ra Mardi, 2001, even as elaborated in the second application made oo 4111 October, 

2002. involved, "digging or excavating in or under land covered by water whether 

with or without removing the surface". The removal of silt suspmded in the water 

within the wnd or lying on some interior« exterior smfaces of the ranains of the 

vessel (up to 8.1 meters of which stands above the seabed "lying on its starboard side, 

the bull twisted and badly broken, the superstructure gone and the derb sliding 

away'), and any associated objects )yjng on the sea bed, but without interfering with 

the surface or 1.Dldersurface of the sea bed, and, the fonning of a suitable opening or 

openings at deck level on the port side of the wreck or the moving of internal 

obstructions for such purposes and for subsequent visual examinatioo of the interior 

of the wreck, directly by divas or by the U80 of remotely opedted vehicles, oou1d 

reasombly and properly be an appropriate matter for conditions to be annexed to a 

licence granted pursuant to s. 3(5) of the Act of1987. HoweverJp m;yview it would 
. ' 

be straining the language oftbe defimtion nnduJy to bold that this work wmM 20lC9JQt 
,..-

k!_. mgging or excavating, {which by refcrmce to the dictionmy detinitiOIHtf-. 

"excavation" could extend to the remnyal of earth hy a JJJe8ffl other: than digging). in 
..____...--

or under land covered with wata- whether with or without removing the surface, 

where there- is no intended interference in any way or at all with the surface or 

undersurfiwe of the sea bed. I therefore find that the decision of the Minister that an 

excavation liceoee under s. 26(2) of the Act of 1930, (as amended). should have been 

i998iL8TO :IVd iO:il 900i 90/LT
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sought by Mr. Bemis, was an error based on a miirintapn::tation of the Acts and 

accordingly wu irrational and umeesonable and that the n,fusal to Mr. Banis of a 

licence pursuant to s. 3(5) of the Act of 1987 on this ground wa., ultra virea the iWCf 

of the Ministcl' . 

In these circumstanc:es, it is not necessary fur the court to find wbethel' the 

remains of the vessel and any object associated with it would fall within the definiti<lll 

of: "archaeological object'' by reason of the, "ardlacologieal iDkrest attaching 

thereto", or whether any of than oould be a. "strodure or :drin1 ofarchaeoloffl;al 

interest", as tefwed to ins. 26 (1) oftbe Act of1930, (as ammded). Bowevu, as die 

mattec was fully argued bcfure me I believe that the court has m obligatioo tn the 

parties to deal with it 
-

I consider that a detemrination by the Minista' that the tan.aim of the vessel 

itself or any object associated with it was an, "ardlaeological object" by reason of the, 

"archaeological intcmit attaching t:bc:Rto, or was a, "structure or 1hing or 

archaeological intcRst", could not be said to be unreasonable or irrational. 

The advancement of knowledge of past human societies through the study of 
.. �====:=:::; 

their nurtaial remains, and 1be evidfflOO of their e.miiromocut, is in my view an 

accurate definition of archaeology, (see iJr -� s. 2(1) Heritage Act 199S ands. 

1.1(1), of the Framework and Principles fur the Protedion of 1he Archaeological 

Heritage (1999); Department of Arts, Heritage. GaeJtacht and The IsJaods). _]!ie 

definition is not restricted as to period. The society which first produced fllc great 

ocean liners such u 1be R.M.S_ Lusitania is a past society evm though� are 

UDdoubtedly people still living who are b(m in that en. I find oo the evidence that 

the Lusitania has great relevance to the study of sooial hi.story and 1o the history of the 

developmc::ot of marine design, construction and engineairrc It is a matta of 
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historical record, of which the court may take judicial notice, that when the vessel was

launched on 16• Jun� 1906, by John Brown and Company Lilllitcd, Clydebank, in

addition to being the Jarge.st and fastest liner then afloat it inoofporated many novel

and axpcrimerrtal features of design, comtrodion, propulsion and fitting-out. It was at

the then vay furefro.rrt of marine engineering. [See, F.ncyclopaedia of Underwater

and Maritime Archaeology ([1997) British Mu-;eum Press) editor James P. Delgado.

p. 248]. It was fitted-out to standards of eiccellence and luxury quite unique at the

time. Despite the }X'Obable existmce of a significant body of an.hi.val material and
� 

records rdating to all or many aspects of the construction and operation of the vessel,

I believe, that it would still be ralional and reasonable for the Minister to conclude

that the physicaJ remains of 1he � and the items associated with it, though under

water fur less than J 00 years, are of archaeological interest particularly to marine

arcliaeology and industrial archaeology and as such should be �cred so far as
. 

a 

posml>le from destruction or serious damage �' In the Oxford

Companion to Arcliaeology ([1996] Oxford University Press), Brian M. Fagan. editor

in-drief, it is stated that, "Industrial archaeology is also related to historical

ardiaeoJogy hut is primari]y ooocemed with the study of we.,tem European and

.American societies during the industrial revolution and the rise of modem urban:

society as we know it''. While useful 88 a general guideline, particularly in the

comen of international conventions fur the protection of the underwater cultural

heritage, I do not consider the fact that the remains of R.M.S. Lusitania have lain

under water for Jess than 100 ye&r'8 to be sufficient in itself to render surh a

detc:rminatioo of the Minister, imltionaJ, disproportionate or unreasonable.

However, for the .Minister to detemrine that e:vecy part of the wredt (fur

ex.ample "to lift a piece of coal from the sea bed beside the Lusitania", - letta 14111 

?S98iL9lO :IVd to:iJ gooi 90/LT 
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August, 2001, to Mr. Bemis), must be preserved in situ aod should not be distmbed in 

anyway or raised or sold oommercially, would in my judgment be utterly 

disproportionate, imtional and unreasonable for being in the tcdh of plain reason and 

�- Bemis in those items, 
.. 
whkh rights arc protected by the Conffituti� In my

C C:: 

judsmcnt if surveyecl. plotted, sketched, pbo1ographed or otherwise carefully and 

pcnnanently reconted in place and, if justifiable, further examined and documented 

either in situ or on being raised. there clearly arc, on the evidence, parts of the � 

and objects associated with it which are so plentiful, 80 typical of the object in 

question and so utf:erly mundane as to be not worth prcac:rving eith« in place or 

eJsewba-e :fur further research or �g acquired by the State for scientific research or 

educational display in JnQSC'JIPD& 

The decision in l[j,rg& Cluzpl,um -., � OwMn and all penon claiming an 

interest in the "La Lavia.. ".lulitllUl" and "Santa Maria de la Y-1.fion., [ 191»] 3 1.1l. 

413, is entirely distingoisbable on its facts ftom the instant case. That case eouccmed 

the discovay within the national taritory at Streedagb. :Qay> Co. Slii,>, of the :ranams

of tine vessels of the Levant aqumron oftbe SpaoishAmlada wbidi had beta mivm 

ashore and wrecked there in 1588. At p. 424 of the report, Barr J. fu1lod as follows: 

"The violmt swirl of walel' in the bay gma:atal by a westfdy gale 1-1 

scoured the top-sand ftom a significant area in the vicinity of the place 

where part of the gwi-carriage wheel had� thus revealing a 

treasury of artefacts which included an anchor, three bronze cmnoo in 

ranadcable good state of preservation, cannon balls and. most 

important of all, an almost comp)etc ship's rudda" wbidi was 38 fid 

long made of timber and iroll fastenings, which was also in a 

zgesiL&To 'IYd to:z1 soti 90/LT 
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remarkably good state of preservation. The rudder is believed to be 

• unique as no other is known to have survived from the great period of

Levant maritime history in the Middle Ages. It would be of partiailar

interest to naval arcbitects and bistoriaos as R.agasan ships, such as the

"Juliana", were reputedly among the finest in the known world in the

latterpmt of the 16th century''.

All of these ancient and in some cases absolutely llDique objects were the 

property of the State. The discovery group claimed to be salvors and were sec:ting "a 

just re,ivard for locating the wrecks and carrying out the work", whlch they had done. 

Unlike Mr. Bemis they stated in evidmce that they regarded thc.msclvea M being 

engaged in an archaeological expedition. They said that they did not wish to salvage 

artefacts mtil appropriate conservation facilities were available and that consavation 

and display were long term expensive projects the fimding of which were beyond their 

means. 

In the instant case, Mr. Bemis is the sole ownc:r of the vesse� and most, if not 

all, (depending on their provenance), of the objects wociated with it all of which are 

lying underwater fur less than 100 years. I have already mund thal the work which 

Mr. &mis proposes to carryout does not involve digging or t2<:mltiog in or under 

any land, including land covaed with WIim' and wbdbcr with or,witbout nmoviag 

the smface of the land. The objc,ds whidi he would like to bepamitted to salvage 

and, as lawful and sole ownm-, to sell on a limited buis in order to defray somo of the 

very significant cost of acquidng the wredc _and of 1u diving a.peditions, (which at 

paragraph 12 ofhis grounding affidavit swom on 27°' July, 2001, ho calQllates to be 

in excess of 3 million USA dollars), are much Dl:OR mlllldaoc itans than 417 )'al' old 

artefacts ofbronze, pewter and wood. 

t)ll'fJ BTO(PJ 
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The items he has indicated are individual pieces of coal, rivets, small pieces of 

ship's metal and twentieth century table and sanitary ware. On the evidence these are 

probably of little historical intaat and capable of providing only a very low Jevel of 

scientific or cultured infurmatioo aod whose value tbercfore lies almost exclusively, if 

not artirely, in their associatioo with this famous ship and its tragic sinking. There are 

other more important items which he would wish to be permitted to raise for 

preservation and sobsequent pemianent display in muscums in this State, primarily in 

Cort and Kinsale and, to form travelling exhibitions for display in other countries, 

particularly in the United States of America. In my �gment this situation is exactly 

what wa contemplated by Anne1t section (ti), Recommendation 848 1978 

Underwater Cu1tma1 Heritage, by the Parliamentary Assembly of the Cmm.cil of 

Europe (30.., Ordinary Session). 

the 

I find that the State through the National Museum of Ireland has the right to 

acquire any part of the remains of the vessel or any items associated with it which it 

reasonably and properly considers neces.,ary for the furtherance of scientific rrsearch 

or the advancement of public education in the State, bot, in my judgment, only by way 

of plD'Chase from or volmrtary donation by Mr. Banis, whose interest in them entitles 

him to tbm actual possession. This appears to me to be the clear import of s. 2 and of 

s. 9 of the National Monuments (Amendment) Act, 1994. The State simply cannot

�tJiec dittJct1y or indirectly expropliate 11:ris property from Mr. Banis. O£ totally, or 

even sobstaotially deny him access to or the use of his property or any part or parts of 

his property, even under colour 9f merely regulating that access or use for the purpose 

of safeguarding a nationaJ asset, without paying appropriate oompcnsation. (see Webb

v Ireland [1988] I.R 353). 
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The granting or refusing of a licence under s. 3(5) of the Act of 1987, eitha 

with or without conditiom attach� is a lll81ter solely for the discretion oftbe 

Minister. However, this is not an unfettered discretion and must be exercised by the 

Minister in accordance with the principles indicated in several decisions of tlie 

Supreme Court, for example, Ea:tt Donegal Co-Operative LivestocJc Mart v . .Attorney 

Genual [1970] LR. 317: State (Lyncl,) v. Cooney [1982] LR. 337 and.Daoina Stores 

Ireland Company v. Ryan [2002) 21.R. 60. In the case of State (Lynch) v. Cooney, 

HCIJChy, J., at pp. 380 and 381 of the Rq,ort, held as follows:-

"It is to be p� that. when it conferred the power, Partiammt 

intended the power to be exercised only in a manna- that would be in 

conformity with the Constitution and within the limitations of the power as 

they are to be gathered :from the statutory scheme or design. Tbi3 means, 

amongst other things. not only that the power most be exercised in good 

faith but that the opinion or other subjective conclusion set as a pre

condition for the valid exercise of the power mwt be reached by a route 

that does not make the exercise unlawful - such as mishtteapteting the law 

or by misapplying it through taking into oonsidciation .im,J.ev&nt mattenl of 

fact or through ignoring relevant matters of fact Otherwise the exercise of 

the power will be held to be invalid for being ultra vires." 

In the case of Dunnes Stores Ireland Campany v. Ryan at p. 89 of the report, 

Murray J. (as be then was) he1d that:-

" ... in exercising her powtts under s. 19, the second respondent [the 

Minister for Entaprise. Trade and Employment], without iotmding to be 

exhawtive 118 to all the elements which may be taken imo acc:owt .dl1Jlll do 

so, 80 that:-

&S98iL8TO lVd go:i1 sooi 90/LT 
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(a) it is eitercised for a purpose contemplated by1he Act and within the

terms of the section;

(b) 1easons are given fur her decision;

( c) the decision to do so is rational and neither mbitrmy nor

disproportionate.."

It was contmded on behalf of Mr. Bemis that the Minister is obliged to 

approach his application for a licence pursuant to s. 3(5) of the Act of 1987, in a 

manner entirely different from any similar application made by my other person. 

This it was submitted derives ftom the fact that be is the sole owner of the veac:l "bet 

bull, tackle, appurtenances. eogjnes and apparel" as so round by thi.1 Court� J., ) 

on 14th May, 1996, and by the Courts in sevaal other jurisdictioos. Eoonnously 

� also it was submitted, is the circomltaoce that the Sam: came to have

jurisdiction over the remains of the vmad and associated objecis by 1hr. ertencting its 

maritime jurisdiction ftom 3 to 12 nautical miles., to the area of 1be sea floor oo. which 

it and they Jie, by the provisions of the Maritime Jurisclidion (Arnaidmfflt) Act, 1988, 

legislation enacted some six yean _a:fttT Mr. Banis acquired ownenhip of the wtu:k ill 
� i-vl¼ tit 7

tJll'fl &IO� 

1982. 'f � 

The Minister through the officials of his Department took a contrary view and 

considered that the ownership of the wnu by Mr. Bemis was irrelevant to the 

granting of a licence under the National Monuments Code. They considered tbat 1hey 

were obliged to apply the self-same critaia in detemrioina Q>licatious ftum Mr. 

Banis as they would i,-, ddeanining appli� made by my odape190A- They 

considered that they cannot accept any lesaer staDdards iiom Mr. Bemis in the 

presentation of bis applications, particularly with regard to the details ofmi. propoaed 

methodology, in the proper disdmgc of tbcir duty of policiog the mderwater br,:itag,i 
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orderof251b January, 1995, intheintetestsofthepeopleofthis S1ate. They believe 

that they must consider his proposals and methodology with the same rigour u would 

be applied to any other applicant and must be free to impose whatever conditions they 

consider necessary to preserve the remains of the vessel and its associated objects, 

regardless of bis private property rights in them. It was contmded on bcbalf of Mr. 

Bemis that this approach on the part of the Minister was cmmeous as it ''ignored a 

relevant matter" in considering, as confumed in the second affidavit ofFiOimbarr 

Moore, that the qnc:stion of his ownership of the wreck was entirely irrelevant to the 

detcnnioation of 1he licence appticatioo. 

In my view the Minister's iotapretation of his duties and obligations is in 

general correct. However, in my jud�t ms inteq,retation is ll_lCOD'eCt to the extmt 

that it holds that his ownenbip of 1be wreck by Mr. Bemis, which is a Pmate r:�
----------------=------"-----�-----

40s. 3ss- l 

and 2, of the Constitution, �_Jogdber with Artide 3 s.__2 ss. 1 aocl 2. has� 

relevance at all to the detamination of any applicauon by him tor a licmcepumum /2,,, (__ 

to 1he provisions of s. 3(5) of the Act of 1987 Of' mdeed pmuaat to the povimom of 

s_ 26 (2) of the Act of 1930, (as ammded). In my judgmmt, in so holding 1he 

Mimsrer has misapplied the law by ignoring a relevant :mattc::r of fact. I find that the 
f ' 

sole ownership of the wreck by Mr. Bemis is relevaot in a vay material way as setting 

In my judgment the position taken by the Minister with regard to future 

policies and actioos relating to Mr. Bemis Bild the Lusitania in his "'po&tion" paper of 

January, 2000, (which was QOIIIDJUDicated in a syoopsised form to Messrs. Ronan 

Daly Jermyn, Solicitors, the lcpl �sors to Mr. Bemis, by lctta-dllrAI 11111 April. 
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2000, almost 1 year prior to the application of 7"" March, 2001) the, "facilitation" and 

"partnership approacll''• even though it will be soco by this judgmait to be incorrect in 

law on some matttn, undoubtedly represeots a correct legal and moral approach to 

the now unchallmgeable fact that Mr. Bemis is the sole owner of the vessel and of 

some; if not all, of the objects associated with it and, to the inescapable fact that this 

ownership predated by some six }'C8rS any right of this State to interfere in any way 

whatsoever with bis rights as sud! sole owner. 1n adopting this position the Minister 

and bis advisers must be assumed to have been aware of and to have taken into 

acoouot BUCh material as, Recommeodation 848 of the Parliamentary Assembly of the 

Council of Europe, 1978: United Nations Convention on the Law of the See Article 

30.3(1), 1982: 1992 European Convention on the Protection of the Archaeological 

Heritage (Valetta, 1992): Jntemationa1 Charter on the Protection and Maoaganeot of 

the Underwater Coltural Heritage, 1996: U .N.E.S.C.O. Convention on the Protection 

of lhc Undawater Cultural Hmtage, 1998: and the Department of� Heritage, 

Gaelt.acht and The Islands' own 1999 Framework and Principles for the Protection of 

the .Archaeological Heritage. 

Though the facts of that case were Vf%Y mataially diffen:nt from tbmo of the 

instant case, I nevertheless accept the sobmissioD on bc:ba1f of the Mioisier, bacd on 

the decision of the Supreme Court, per O'Higgins CJ. in O'Callaghan v. 

Commissioner8 of Public Worb inlrelmtd a,,J The Attorney Ge1tl!T'al [19&5) 1LRM 

364, that the exercise of bis coastitutiooally guaranteed pi.vale }K'OPClty rigbD by Mr. 

Bemis as sole owner of the remains of RMS Lusitania and some, if not all of 1he 

objects as9CCiated with it is SOOject lo limitation should this be nee C 881 ry in order to 

reconcile it with the exigc:nges ·of the common good of all the citizens of tho State. It 

is clearly in the common good and m important social objective that the cultanl life 
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of State should be developed. The advancement of.knowledge and education through 

the p1otectioo, preservation, proper exploration and study of ardlaeological objects 

now lying within the national taritory, must clearly mbance the cu1tu:ral life of the 

State. However in my judgmeot the principles of aocia1 justice merrcd to in · cle 

43 s. 2 ss. l of the Constitution must require that a :fair and jolt belance be struck> 

between what is reasonably DIL'ICCSS8I'}' for that purpose and bis ez.m:ise of his pri"8te 

property righ1s in the wreck and surviving objects by Mr. 

Giving 1he decision of the Supreme Court on the reference to it by the 

Presideut oflrelaod of Part V of the PJaoning and Dcvelopnent Bill, 1999, [2000) 2 

I.R. 321, Keane C.J. at p. 349 oftbe report hold as fullows:-

"'Ibe approach which, in gmcnl, should be takm by the 001:m in coosidaing 

whetha a constitutional right has been validly abridged were stated as fi>llows by 

C-ostello J. as he then was, in Heaney v. Ireland [1994] 3 LR. 593 in a passase 

subsequently approved by this court at p. 607:-

"In considering whc:tber a teatriction on the exercise of rights is pmnitted 

by the Constituticm, the cour1s in this COUDtry and elsewhere have found it 

heJpfu1 to apply the test of proportionality, a test which oontains the 

notiom of nrio;maJ restraint on the QtmSC of pob:dcd rights, and of the 

exigencies of the common good in a drmoc::ratie society. This is a test 

frequently adopted by the E\1lq)C8D Court of Human Rights (see. tot 

example, �Newspaper.Lid. V. United Kingdom (1979) 2 E.H..IUl. 

245) and has receotly been fommlated by the Sup:cme Court in Canada in

the following terms. The objective of the impugned proyjaion most be of 

sufficient importance to warrant ovariding a coostitutioDa1l prou,c&ed 

right It must re1ate to ooncems pressing and substantial in a free and 
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democratic society. The means cbosea must pass a poportiomlity test. 

Tbeymust:-

(a) be rationally coonected to 1he objective and :not be adritrmy,

unfair or based on irrational considerations;

(b) impair the right as little as possible; and

( C) be such that their effects OD rigbtB 8IC proportional to the

objective; see CJtauJk Y. R. (1990] 3 S.C.R. 1303, at pages 1335

and 1336."

The same learned judge applied those principles to private p-operty rights 

in.Daly v. 11se Revenue Ccmmiuionen [1995] 3 LR. J, as did Keane J. in 

larnrod Eireann v. Ireland (1996] 3 LR. 321 in the following passage ,t p. 

361:-

"If the State elects to invade the property rights of the iDdivid1lal citi7.en, it 

can do so only to the extmt that this is required by the cxigeocies of the 

oommon good. If the Jneapll usrd are mRnmMrliooate to the� 
,< 

the invasion will oonstitote an. 'unjust att,q;' within the rneaoing of ,.A..mele 
..... 

------

40, s. 3, �section 2." 

In my judgmeot, the starting point of any approach by the Minister to any 

application by Mr. Bemis fur a Jicem;c uod« a. 3(5) of the Act of 1987, or indeed BDY 

other- licence under the National Monumam Code, must be that there should be the 

least poss11>le degree of mtafa-enco by the State with tbept'()l)Cltyrigbb of Mr. Brmis 

in the wreck and then only inso:mr as it is strictly necessary for 1ho purposes 

contemplmd by the National Monuments Code which are to protect and preserve 

archaeological objects :from injury,�� alteni:ioo, deaoio& 
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restoration. sampling or wrongful remo� (sees. 25(i) of the Act of 1930 amended 

bys. 20 of the National Monuments (.Amendment) Act, 1994). 

I find on the evidence that the rapid deterioration and collapse of the vessel is 

such that in the not so distant fub:R, evm without the occmrence of any natural or 

other catastrophic evcot, it will have been reduced to an extremely fragile and 

dangerous pile of rusting metal no longer susceptible to any meaningful exploration, 

research or premvation and with a probable loss of im�tant artefacts in 1be process. 

Section 8 of the National Monuments (Ameodmeot) Act, 1994 confa:s powa-s on the 

Director of the National Museum of Ireland to enter any lauds or premises and mter 

alia carry out an inspection or excavation where the Director considu-s than an 

archaeologieal object on the site is in immediate danger of destruction or decay. 

Arti<:le 5 of the I.C.O.M.O.S. Charter for the Protection of the Archaeological 

Heritage states. inter alia, that, 

"Excavation should be canied out on sites and monummts tbreatcned 

by development, land-use change, looting, or natural deterioration ... " 

However, on the evidence befure the court on this application there W88 no 

indication of any intmtion or any proof of capacity on the part of the State either now 

or at any time in the future to put into effect any programme of c:xplonti� res� 

salvage, restoration, preservatioo or display of the wreck or any part of the wreck or 
< 

> 

o{_ any associated object or� 

I find, on the evidence that the desn expessed by Mr. Bemis to immediately 

carry out an exploration of the remains of the ves� which I am satisfied OD the 

evidence of visual, scimtiiic and photographic surveys is detaiontiDg and collapsing 

at an alarmingly mpid rate, (as indeed appeais to be accq,ted by the Mimater in the 

Jamwy 2000 "position papa" aditled ·1)ecisiooa n:quircd in relation to the tesbided 
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area of the wreck of the Lusitania"), oould not reasonably or rationally be said to be 

incompatt"ble with the common good of the people of this S� merely because some 

state agency might at some future date have a sinu1ar interest but which on the 

evidence is not presmtly or for the foreseeable future achievable due to the lack of 

allocatable firumcial resources, the Jack of research, presavati.on and display tacilities 

and, the lack of secundable experienced personnel. The desire of Mr. Bemis, set out 

in his application of't1' March, 2001, to try to provide through exploration of the 

remaim of the vessel a definitiw: aosw« to the question of what caused the seoond 

massive explosion, which current published research. of wbidl the comt may take 

judicial notice, suggests almost certainly led to the rapid sinking of this 31,550 ton.

762 feet long vessel. in J 8-20 minutes with such tem'ble loss of life, I find to be a 

whoDy legitimate and rational aspiration on his part which is not in any way contrary 

to the exigencies of the com.moo�. In the absaicc of any immediate. 

proportionate and compelling oontrmy reasons this proposal by Mr. Bemis should not 

;

· 

be inlnlrited but should be encouraged by all relevant state departmenbl and 

even if they are unable themselves, 1brough funding or other constraints, to participate 

either folly or at all in that exploration of the wreck and its asrociated objecb fur the 

foreseeable future. 

In my judgment, to give the legislation oonstitutiooal meaning, Mr. Bemis as 

sole owner of the vessel and some (if not all) of the 8S80Ciated objecl3> must be 

entitled on a popei- applicatiao to any licence (subject to reasonable conditions whae 

justifiable), now required by the laws of this State to be obtained as a oooscqueoce of 

the making Qf the underwater heritage nroer on 23rd January, l 995, to enable him to 

fulfil this ambition unless 1u jncljQtoJ iolcotions arc so vague u not truly to be 

capable of any proper assc::asmaat or aouttedy hrespoosible as to be irreooocilablll 
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with the plllJ)OSC aod object of the underwater heritage order. � State, without 
� 

being in any way obliged to incur actual ex.pmse or assume onerous or burdemome 

obligations should be pro�active in assisting him to the grelltest possi"ble extenr 
-----

1.Jnfurtunate)y, instead of the mutual trust and assistance that should 

characterise a "facilitation" and «partoenbip approacll" which the January, 2000 

"position paper" indicated should be developed between the State and Mr. Be.mis, I 

find with great regret that the attitude of the Minister, while claiming to be helpful and 

co-operative, has in fact become wholly formalistic and negative and that ofMr. 

Bmns less than diplomatic, (for example his letter of 14* Augmt, 2001, to Deirdre 

Moloney of the Department of Arts, Heritage, Oaeltacht and The ls1ands and his letter 

of 1 � November, 2000, to Mr. Brendan Pocock. Assistant Principal Officer of 

Duchas). Perhaps an approach of this sort on the part of the MiDiBter could be 

justified, or at least could not be challenged, on the particular mets of the In re "La 

Lavia" � (ante). However, I find that in the instant case such an approach on the 

part of the Minister would amount to an unjust attack on the private property rights of 

Mr. Bemis. I oonside£ that the present approach on the part of the Minister is due, not 

to any wilful determination on his pert not to oo-opc:rate with Mr. Bemis in any 

cirwmstances, but rather to the working out of the policy indicated at para. 6 of the 

affidavit of Seen Kirwan. An-llacological Adviser in the Heritage Policy and 

Legislation Division of the Departmeot of Arts, Heritage, Gaeltacht and The Islands, 

sworn on 20th December, 2001. 1bis policy is not to issue liccooes under s. 3 of the 

Act of 1987 where any damage to or any movement of any wreclc or archaeological 

object would be involved unless this could not be avoided or, was in the interests of 

archaeological research or, for the purpose of COD8Cl'Vltion and then only whm proper 

Jong-term oonservation and b1orage facilities were available for any removed material. 
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I find that the refusal of his first 

--- -

Mr. Bemis b the Minister was 

therefore unreasonable, irrational and disproportionate, oontmry to the Minister's own 

''position pepc::r" of January, 2000, nl entirdy indefenst'ble as being in the teeth of_ 

plain reason and common sense. 

In my judgment it is undoubtedly open t.o the Minista to caotrol the manner in 

which Mr. Bemis should carry out his intended diving, survey aid expl<ntion by 

attaching reuonablc and lawful cooditions to a licence gnurted ponuaut to the 

provisions of s. 3(5) of the Act of 1987. In my judgsnent, the Minister, for example 

must have the right to impose reasonabl� oooditiom in my sud1 lirmce to eosore the 

safety of vessels, employees, agmts or visitors dircdly inwlved in the wock, or third 

parties or vessels who or which may have occasion to come into IDi be in the area, 

fur example; merchant vessels or fisheoneo. I am satisfied that the Millisktmost 

have a similar right, provided he can demonstrate by proper reasons why this is 

necessary, to impose reasonable oooditions for the purpose of prevmting any 

unnecessary end avoidable deslruction of or serious damage to the remains of the 

vesael or any item associated with it, fur c:x.ample, by the indiscriminate lifting, 

moving or removal of objects or parts or by the inappropriate use of explosives, 

cutting equipment or other deslnJctn,e tecboiqucs. 

However, in my judgmmt, the Minista has no right, either d:im:tty or 

indirectly to impose on Mr. Bemis finaDcial. or other burdens pn:domioantly ior the 

benefit of the people of this St.ate OI' mr the advancement of education or scicuce 

gaierally which be could not have been �ged to assume be.fore the axtmsioo of 1he 

national maritime jurisdiction of 1he State on 4111 May, 1988. 1be Minister is entitled 

to expect and, to insist through conditions attached to any licence issued punuaot to s. 

3(5) of the Act of 1987. that Mr. Bemis oonduct himself with -regmd to the remaiDI of 
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R.M.S. Lmitaoia and objects usoc:iat.ed with it as a reasonable, tc.,ponsll>)e and

prudent owner could reasonably be expected to conduct himself and as a careful and 

skilled diver and serious underwata- explorer could reasonably be expected to behave 

in relation to the rem.aim of a vessel of major historical importance in intematiooal 

waters. The fact that the remains of tbe vessel, on the evidence, had been very 

considerably dam.aged in the pmt by explosives employed by the Roya) Navy of the 

United Kingdom, had been vandalised by persons in search of rumoured Jost 

� such as the 2 paintin� by Rubens and l by Monet supposed to have been in 

the possession of Sir Hugh Lane, or of actual valuable disposable it.am, such as the 

propellers, and lhe ship's bells, taken amd sold in 1982, and have heal subjected to 

further looting even after- the making of the Uudr:rwata- Heritage Otda- on 2511i 

January, 1995, provides no argumeot OI' excuse fur a cootinoatioo of such 

uncontrolled access to and wanton destruction of the remains of the vessel and i1s 

associated objects; tather·thc contJ uy is the case. 

The court regrets the attitude adopted by Mr. Bm:m in some ofhis 

COII'CSpODdmce with govemment deputmmts, b example ill the i,urth JJ8l'l8DPh of 

bis letter dated 4111 October, 2002, to D6cllas, (though mt pursued by C01ID8el on his 

behalf at the hearing of this application). that any attrmpt whateva-to regnJate his 

acce88 to OI' use of the wreck by this Stare is unlawfill. By nntiooal aod hrtematimaJ 

law the wreck lic3 now within the national territory of this 90vercign State and all 

rights exercised in respect of it are therefore regulated by the Constitution and Jaws of 

this State. Accordingly, Mr. Bemis is bound by and must observe these laws aod 

must apply fur a licence pmswmt to s. 3(5) of the .Aa of1987 in just the same manner 

as any other person wishing to enter the area reatrickld by the underwater heritage 

order or wishing to have access to 1he wrec:x would have to do. This oblig,ation in )) 
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i1self does not, I am satisfied, constitute an unjust attack on his puperty rights in the 

wreck and some or all of the associated objects. 

I find that it is a neces.,ary incident of this statutory scheme, indicated in 

particularly by the three mootb. paiod allowed to the Minista" for a decision, and the 

very serious QODJIC:qUellce& of its not be.iog made in time. that in bis application for 

such a licence Mr. Bemis must specify what he wishes to do and .how he intends io do 

it in sufficient detail. with sufficimt supporting mateoal and, if necGAry, expert 

opinions, to enable the Minister to make a properly inimnoo dett:nninatioG. inc� 

whether and what conditions to annex, and to give Ias011S tor dmt decision, widm 

the time allowed, based on facts, and not smmise.. The met that the Minister' Im 

power under s. 3(5) of fue Act of 1987 to seek further in:fonnatioo docs not in any 

way absolve Mr. Bemis :from tlm obligation. I have already addressed and explained 

this right in the Minister and its .limitations. 

No challenge was made at the hemng of this application to the affidavit 

evidence of Mr. Bemis that be was from 1981 to 2001 lhe owner and. from 1974 

onwards a director, of Ocean Corporation, an intemationallynnowned diving school 

in the U.S.A; that he was Chaimum of Deep Ocean P.nginoain& the largat � 

of remote operated vd:ticles in 1be world and that be has a compnacosi.e knowledge 

and experience of all aspects of diving. diving won, and diving tcgulation since 1974. 

From this one may infer that he is :fully comasaot with 1he various mies cno,uning 
. . 

activities directed at the uodennta cultural heritage fur cnmple those contained in 

the UNESCO Convention on the Protection of the Underwater Heritage (Paris: 3
n1 

November, 2001), the articles in 1he I.C.O.M.O.S. IDtematiooal Charter on the 

Protection aod Management of the Undtn'Btor Cultural Hernago (1996), dealing with 

project design aDd, the Guidelines for Research, Recovery sod Salvage of lLM.S. 

,UJU:)OS-aV'I i999il8IO YVd so:zr 900Z 10/lT



-- -� -

29 

Titanic (2001 ). and other documents. The Court, I 8D1 sati-diccl, may take judicial 

notice, of the fact that since the perfection of the aqualung by Coostoau and Gagoan in 

1943, there bas beco.quite extensive diving activity m searching for and in exploring 

post-mid 19111 Century wrecks in the higb.er latitudes. Taking these two matters 

togetha I see no reason why Mr. Banis should have any diffico1ty in fuIIDUlating amd 

preseoting an application which would anticipate and answer the :inajority of any 

lawful md reasomb1c queries whidl the Minister might have. Howeva, I find that a 

dive plan aod additionally or abmlativdy a methodology� while it must be 

mlSOD&bly compn:bmsive caooot ntionally be expected to be exbaostivc. 

R.c:asonable room must be allowed fur flenbility and oogoing deve1opmcaa and 

eolargemmt in order 1D take accoat of dwages iQ. ciraumtmces due lo the w:ry 

many variables involved, part:icuJady in a dive to 93 mcten in open North Adaldic 

waters, with strong currmt3, 11.7 miles S.S.W. m:m the OJd Head ofKiDsale. 

If the Minister requires that an application for a licenco pomuamt to s. 3(5) of 

the Act of 1987 be made using a standard form pecoliar to sucli a 1icence made 

available or firmished by him. either prior to the application being made, (If amised 

that it is intended to be made), or evm after it has been made� aomc other form. 

provided that this is dooe imrncdittdy. and does not introduce unlawful requiremalts, 

Mr. Bemis should comply .t 111e 1be fonn. I find that a requiranent by the Minister 

that 8UCb a mnn be used is neilho: imltioDal nor 1J1XC890Dable. The 1lSe of such a 

standard fonn could, for eumple, smvc the purpose of ensuring that Cll8CIID&1 relevant 

infotmation is available to the Minister u soon as possible. Thia in tum oouJd assist 

in the rapid evaluation of the appi� {both of Ulese being vrzy nece,s-y to 1be 

determination of the application within the period of thrco DlOIJiha roancJated by 
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s. 3(5X d)(i) of the Act of 1987). Aft« a determination had been made the fonn might

usefully be retained by the Minister as a record for archival and other purposes, such 

as the development of future policy in this area. 

The Minister is entitled to the same level and the same standard of eo

opentioo. transpBreDcy and profmiooalism from Mr. Banis in mu:mg an applicaticm 

under s. 3(5) of the Act of 1987, or my other application. as he-would be mtitlcd 1o 

expect fiom any otha- person m1fflcting to dive, survey, explore or caay ou: JC9CKdi 

on an .. archaeological object" and "national asset". In my judgment, nath« this DOI' 
. -

an insistence in the circnm.Vffl'lre't indicated on the 1l8C of an appropliatc staodaad 
.......__ __ ..:_-__:_·_·__:_·...:..· ...:..· .:_· ----------------

fonn (if available) in making such an application would amount to am -unjast attack oo 

the property rights of Mr. Bemis in respect of the vessel and i1s associated objects. 

Beyond setting out these parameters and considcratiom, which in my 

judgment must inbm any future decisions by the Minister in this matter, the court 

does not and cannot interlae with 1he proper exercise by the Minister of the discretion 

vemed in him by the Legislatme. It is not the" nmction of the court to corunde,: 1he 

merits of the application oftl Man:h, 2001, or any otba application by Mr. Bemis, or 

to aseess 1he adequacy or odHnrise of the :infunnation given, the� H¥OOBlcd,. 

or the methodology desaibcd in these applicatioos. Such oonaida:ations are mattas 

falling solely within the mnit of the Minister. 
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